
CFPB Announces Plan to Review Offenses Carrying Criminal
Penalties
July 10, 2025

On June 27, the Consumer Financial Protection Bureau (CFPB) issued a policy statement, “Guidance on Referrals for
Potential Criminal Enforcement,” which outlines its plan to address criminal regulatory offenses within its jurisdiction, as
directed by President Donald Trump’s May 9, 2025, Executive Order (EO)14294, “Fighting Overcriminalization in Federal
Regulations.” EO 14294 defines a “criminal regulatory offense” as a “Federal regulation that is enforceable by a criminal
penalty,” and directs the head of each federal agency to provide a report containing a list of “all criminal regulatory
offenses enforceable by the agency or the Department of Justice” (DOJ), and for each criminal regulatory offense
identified, “the range of potential criminal penalties for a violation and the applicable mens rea standard for the criminal
regulatory offense.” EO 14294 “strongly discourages[]” criminal enforcement of any criminal regulatory offense not
identified in the report.

Referrals for criminal prosecution

While it is widely known that the CFPB administers and civilly enforces federal consumer financial laws, some regulations
issued by the CFPB under these laws carry criminal penalties. The CFPB may refer alleged violations of criminal
regulatory offenses to the DOJ for prosecution. The policy statement indicates that, in doing so, the CFPB will consider
the following four factors – among others – when exercising discretion in referring criminal regulatory offenses to the DOJ:

The harm or risk of harm caused by the alleged offense.
The potential gain to the putative defendant that could result from the offense.
Whether the putative defendant held specialized knowledge, expertise or an industry license related to the
regulation at issue.
Evidence of the putative defendant’s general awareness of the unlawfulness of its conduct as well as its
knowledge of the regulation at issue.

By May 9, 2026, the CFPB will submit to the director of the Office of Management and Budget (OMB), in consultation with
the attorney general, a report listing all criminal regulatory offenses enforceable by the CFPB or DOJ, along with the
range of potential criminal penalties for a violation of each offense and the applicable mens rea standard for the offense.

When weighing whether to refer a criminal regulatory offense to the DOJ, the CFPB will consider whether the
contemplated criminal offense is on the list. This report will be updated on at least an annual basis and made publicly
available on the CFPB’s website.

Historically, the CFPB has referred cases to the DOJ for criminal prosecution when such cases involve egregious
conduct. For example, in 2013, the DOJ charged the owner and employees of a debt relief company with conspiracy to
commit mail and wire fraud – the “first-ever criminal charges based on referral.” In that case, the defendants orchestrated
a multimillion-dollar fraud scheme that convinced more than 1,200 “debt-ridden individuals” to pay for debt settlement
services, and the defendants “never paid a penny to the customers’ creditors.” Similarly, in 2017, a jury in the US District
Court for the Southern District of New York convicted the principal of a payday lending enterprise of wire fraud,
aggravated identity theft, and violations of the Racketeer Influenced Corrupt Organizations Act and the Truth in Lending
Act, following a civil action brought by the CFPB. The defendant in that case “systematically evaded state usury laws in
order to charge illegally high interest rates,” and issued payday loans to consumers who never sought them.

Evaluation of mens rea

EO 14294 calls for each federal agency to examine whether the agency’s statutory authorities allow it to adopt a
“background” or default mens rea standard for criminal regulatory offenses. The CFPB will assess, in consultation with the
attorney general, whether it can adopt a default mens rea standard. In addition, the CFPB will submit a report to the OMB
director assessing whether the applicable mens rea standards for criminal regulatory offenses are appropriate. If
necessary, the CFPB also will present a plan to change the applicable mens rea standards to a generally applicable
standard and provide a justification for each criminal regulatory offense for which the CFPB plans to deviate from the
default standard.

https://www.federalregister.gov/documents/2025/06/27/2025-11982/guidance-on-referrals-for-potential-criminal-enforcement
https://www.federalregister.gov/documents/2025/06/27/2025-11982/guidance-on-referrals-for-potential-criminal-enforcement
https://www.federalregister.gov/documents/2025/05/14/2025-08681/fighting-overcriminalization-in-federal-regulations
https://www.federalregister.gov/documents/2025/05/14/2025-08681/fighting-overcriminalization-in-federal-regulations
https://www.justice.gov/usao-sdny/pr/manhattan-us-attorney-charges-debt-settlement-company-and-six-individuals-multi-million
https://www.justice.gov/usao-sdny/united-states-v-richard-moseley-16-cr-079-er
https://www.justice.gov/usao-sdny/united-states-v-richard-moseley-16-cr-079-er
https://files.consumerfinance.gov/f/documents/bcfp_hydra_stipulated-final-judgment-order_2018-08.pdf


Future rules and notices of proposed rulemaking

Finally, the CFPB will coordinate with the DOJ to draft a statement to be included in all future notices of proposed
rulemaking (NPRMs) and final rules that carry a criminal penalty. The statement will indicate that the proposed or final
rule is a criminal regulatory offense and will cite the authorizing statute for that penalty. Additionally, all NPRMs and final
rules will include the mens rea requirement for each element of the offense.

Looking ahead

While the CFPB has used its criminal referral authority in the past in more limited fashion, the rhetoric of the last
administration – labeling companies “repeat offenders” for even minor missteps, emphasizing “illegal” conduct for
technical regulatory violations and targeting individuals for enforcement actions – caused much anxiety about the
subjectivity and discretion in the CFPB’s reach. While there are many reasons we expect to see a decrease in CFPB
activity all around, because the EO’s stated policy is that strict liability offenses are “generally disfavored,” it is possible
that this process may result in changes to enforcement of certain statutory violations. Moreover, because so many of the
laws applicable to financial institutions were written without contemplation of evolving technology, consumer behavior and
industry practices, providing clarity behind the analysis and decision-making process will provide companies with helpful
context when evaluating their own risk.
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