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A public official receives a bribe to award a contract. Does the bribe “belong” to the official or to the state that he or she
represents?

The answer to the question can matter a great deal to the success of a claim. But the issue has been controversial and
the answer was for a long time unclear in English law, particularly in recent years.

The English position has been conclusively resolved by the the United Kingdom’s Supreme Court. It decided that the
bribe belongs to the state. The decision ensures that English law is identical to other major common law jurisdictions.

This is important for a number of reasons:

¢ First, if the official becomes insolvent, all of the funds can be claimed by the state in preference to the claims of
other (innocent) creditors.

e Secondly, if the funds are invested in assets that increase in value, such as property in a rising market, the state
will be entitled to recover the entirety of those assets. This means the state takes the benefit of the increase in
value. In the absence of ownership, this would be more difficult, if available at all, because the increase in value is
not itself usually a result of any wrongdoing.

¢ Thirdly, claims based on ownership offer more effective mechanisms to trace and recover funds.

¢ Fourthly, a claim by the state may be subject to less onerous requirements that claims must be brought within a
certain period.

¢ Fifthly, the state may be able to obtain better rates of interest on sums awarded to it. That can make a difference
when bribes are substantial and uncovered only after a significant period of time.

Our fuller briefing on the English legal position, linking to the judgment, appears here.
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